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RECENT CASE NOTES 89 

Employers' Liability Act — Injury Received While Repairing Engine With- 
drawn from Interstate Service not Compensative Under Federal Act — The 
plaintiff, an employee in the general repair shops of an interstate carrier, was 
injured while engaged in the repairing of an engine which had been temporarily 
withdrawn from interstate service. After two months the engine was again 
employed in interstate commerce. The plaintiff received an award under the 
state compensation statute (Calif. Sts. 1917, ch. 586) and the defendant appealed 
on the ground that the accident came within the scope of the Federal Employer's 
Liability Act of April 22, 1908 (35 Stat, at L. 65), because the plaintiff 
was engaged in interstate commerce at the time of the accident. Held, that the 
award should be affirmed. Industrial Accident Commission of Calif, v. Payne 
(1922, U. S.) 42 Sup. Ct. 489. 

The instant case is an illustration of the difficulties incident to the application 
of the Federal Act. See Payne v. Industrial Ace. Comm. (1921, Calif.) 195 Pac. 
81; Hines v. Industrial Ace. Comm. (1920) 184 Calif. 1, 192 Pac. 859. The 
Federal Act applies to employees engaged in interstate commerce to the exclu- 
sion of the various state compensation acts. New York Central Ry. v. Winfield 
(1916) 244 U. S. 147, 37 Sup. Ct. 546; Comments (1916) 25 Yale Law Journal, 
497. The test is whether the employee is, at the time the injury occurs, engaged 
in interstate commerce or work so closely related thereto as to be practically a 
part of it. See Shanks v. Ry. (1915) 239 U. S. 556, 36 Sup. Ct. 188; C. B. & 
Q. Ry. v. Harrington (1916) 241 U. S. 177, 36 Sup. Ct. 517. The cases fall into 
two classes, dependent on whether they deal with stationary or moving instru- 
mentalities. In the first class the Federal Act has been allowed wide scope. 
Pederson v. D. L. & W. Ry. (1913) 229 U. S. 146, 33 Sup. Ct. 648 (employee 
carrying bolts to be used on a bridge for both interstate and intrastate trains) ; 
Phila. B. & W. Ry. v. Smith (1919) 250 U. S. 101, 39 Sup. Ct. 396 (cook for 
bridge-repairing gang); Guida v. Pennsylvania Ry. (1918) 183 App. Div. 822, 
171 N. Y. Supp. 285 (laborer cleaning boilers used in the process of furnishing 
electricity to both interstate and intrastate trains) ; see also Grybowski v.' Erie 
Ry. (1915) 88 N. J. L. 1, 95 Atl. 764; Erie Ry. v. Szary (1919, C. C. A. 2d) 259 
Fed. 178. In the second class of cases the decisions are not in agreement. The 
Supreme Court decided in the instant case that the length of time taken for 
repair determines the engine's character as an instrument of commerce. A better 
test seems to be whether the withdrawal is temporary or permanent. Koons v. 
Phila. & R. Ry. (1921) 271 Pa. 468, 114 Atl. 262; Louisville & N. Ry. v. Pettis 
(1921, Ala.) 89 So. 201. The Supreme Court has held also that injuries received 
by employees while engaged in repairing engines which have been withdrawn 
for less than a week from a service indiscriminately interstate and intrastate 
and which are to be returned to the same service are 'not compensative under the 
Federal Act. Minneapolis & St. L. Ry. v. Winters (1917) 242 U. S. 353, 37 
Sup. Ct. 170. This is contrary to the general rule. Cook v. Southern Ry. (1918) 
109 S. C. 377, 96 S. E. 148; Missouri, K. & T. Ry. v. Denahy (1914, Tex. Civ. 
App.) 165 S. W. 529. The Supreme Court's interpretation of the Federal Act, 
however, is ultimately binding on all courts. Seaboard Air Line v. Horton 
(1914) 233 U. S. 492, 34 Sup. Ct. 635; Montgomery v. So. Pac. Ry. (1913) 64 
Or. 597, 131 Pac. 507. On principle it is difficult to see why the stationary or 
movable character of the instrumentality should affect the application of the 
Act. See (1921) 31 Yale Law Journal, 96. 

Equity — Oral Contract to Convey Land — Specific Performance— Personal 
Services.— Under an oral contract the plaintiffs lived with, boarded, and cared 
for the defendant's testator, having sold their home and business in reliance 
upon his oral promise to give them his residence at his death. The plaintiffs 
sued for specific performance, there being no remedy at law for the loss of 
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business. The defendants pleaded the Statute of Frauds. Held, that the plain- 
tiffs could not recover. Burns v. McCormick (1922) 233 N. Y. 230, 135 N. E. 
273- 

In equity it is well settled that part performance may take a parol contract 
for the sale of land out of the Statute of Frauds. Comments (1915) 24 Yale 
Law Journal, 426. There are two theories as to the acts of part performance 
which are considered sufficient to take the contract out of the Statute. The first 
is embodied in the English rule which requires the acts to be unequivocally 
referable to the contract, the reason being that the actual contract may be proved 
if the acts of their own nature point to some contract concerning the land. 
Maddison v. Alderson (1883, H. L.) 8 A. C. 467; Fry, Specific Performance 
(6th ed. 1921) sec. 582. The cases granting relief where possession has been 
taken pursuant to the oral contract are decided upon this theory, but they are 
sometimes classed by themselves as an arbitrary exception to the Statute. See 
(1920) 29 Yale Law Journal, 462. The second theory is that which usually 
prompts equity to action, namely, the prevention of irreparable injury and fraud. 
5 Pomeroy, Equity Jurisprudence (2d ed. 1919) sec. 2239. Cases involving the 
performance of personal services come under this theory. A few jurisdictions 
refuse to grant specific performance unless the acts satisfy both theories. Sec 
1 Ames, Cases in Equity Jurisdiction (1904) 286, 287, notes. The court in the 
instant case, following the English rule, denied relief because the acts were not 
unequivocally referable to a contract concerning the land. The American courts 
seem to be evenly divided on this question. See Pound, The Progress of the 
Law, 1918-1919 (1920) 33 Harv. L. Rev. 929, 943. The better view seems to be 
that specific performance of such contracts should be granted on the ground of 
"equitable or constructive fraud," in that the plaintiff in reliance on the 
defendant's promise has so changed his position that he will be irreparably 
injured. Taylor v. Holy field (1919) 104 Kan. 587, 180 Pac. 208; Gladville v. 
McDole (1910) 247 111. 34, 93 N. E. 86. For the same reason some courts grant 
specific performance of a contract to convey or devise land in those cases where 
the personal services rendered by a minor are construed as equivalent to adoption. 
Steinberger v. Young (1917) 175 Calif. 81, 165 Pac. 432; Pomeroy, op. cit. sec. 
2248. Similar conditions have prompted certain courts to grant relief to a 
licensee who, relying upon a parol license, changes his position. Rerick v. Kern 
(1826, Pa.) 14 Serg. & R. 267; Clark, Licenses in Real Property (1921) 21 Col. 
L. Rev. 757, 779. The Statute of Frauds was passed to prevent fraud, not to 
produce or protect it. The proper solution of the problem seems to lie in the 
adoption of the "equitable or constructive" fraud theory. 

Libel — Publication Due to Disclosure by the Plaintiff. — The defendant 
sent a sealed letter to the plaintiff, a boy of fourteen, unjustly accusing him of 
theft. The boy became frightened and showed the letter to his brother and 
father. The plaintiff sued for libel, and the defendant claimed that such dis- 
closure by the plaintiff did not constitute sufficient publication to support the 
action. Held, that the plaintiff could recover. Hcdgpeth v. Coleman (1922, 
N. C.) in S. E. 517. 

In a civil action for libel, the defamatory words, in order to constitute the 
necessary element of publication, must be communicated to some person other 
than the one defamed. Odgers, Libel and Slander (5th ed. 1911) 137. A sealed 
defamatory letter addressed to the plaintiff does not meet this requirement. 
Penry v. Dosier (1909) 161 Ala. 292, 49 So. 909; Warnoch v. Mitchell (1890, 
C. C. W. D. Tenn.) 43 Fed. 428. It must also be proved that the publication was 
the intended or forseeable result of the defendant's act; there is no publication 
where the defendant is ignorant of the plaintiff's illiteracy, or of the fact that a 



